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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. Failure 

to timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department before 

4:00PM on the day preceding the hearing for authorization to use the Zoom link below. You will 

likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 Department 21 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00613 
CASE NAME:  WILLIAM KOPAS  VS.  LAFAYETTE OAKS ASSOCIATES 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT  
FILED BY:  DEFENDANTS 
*TENTATIVE RULING:* 
 
Defendants Lafayette Oaks Associates, LP, Sack Properties LLC, Claudia Conway and Sophia Then’s 
motion to strike is granted in part and denied in part.   
 
 Plaintiffs’ claim of right to recover punitive damages against Defendants Conway and Then is 
granted. Plaintiffs have alleged facts against these parties arising to the level of malice, oppression or 
fraud. Plaintiffs claim of right to recover punitive damages against Defendants Lafayette Oaks 
Associates, LP, Sack Properties LLC is denied as Plaintiffs have not properly alleged a claim for punitive 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09


SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
JUDICIAL OFFICER: JILL C FANNIN 

HEARING DATE:  11/02/2022 
 

 

Page 2 of 11 

 

damages against the entity defendants in accordance with Civil Code section 3294(b). The motion to 
strike Plaintiffs’ claim of right to recover prejudgment interest is denied because Civil Code section 
3291 allows for recovery of pre-judgment interest in personal injury actions in situations where the 
plaintiff has made a CCP section 998 offer.  
 
Background 
 
 On March 28, 2022, Plaintiffs William Kopas and Marina Kopas imitated this habitability 
action against Defendants Lafayette Oaks Associates, LP, Sack Properties LLC (“Entity Defendants”) 
and Claudia Conway and Sophia Then (“Individual Defendants”). Plaintiffs allege 
numerous habitability issues with their apartment, including leaks in the unit, plumbing issues, mold 
infestation, and failure to provide working appliances. Plaintiffs allege that Defendants, collectively, 
owned/managed/controlled the property. Plaintiffs allege that Individual Defendants are employees 
and managing agents of the Entity Defendants. On August 1, 2022, Plaintiffs filed the operative First 
Amended Complaint (FAC) alleging seven causes of action related to the habitability issues. On August 
26, 2022, Defendants filed a motion to strike the allegations related to punitive damages and 
prejudgment interest. Plaintiffs oppose the motion. 
 
Standard 

 “The court may, upon a motion … or at any time in its discretion, and upon terms it deems 
proper: (a) [s]trike out any irrelevant, false, or improper matter inserted in any pleading[;] … [and/or] 
(b) [s]trike out all or any part of any pleading not drawn or filed in conformity with the laws of this 
state, a court rule, or an order of the court.” (CCP § 436.) An “irrelevant matter,” or “immaterial 
allegation,” means: (1) an allegation that is not essential to the statement of a claim or defense; (2) an 
allegation that is neither pertinent to nor supported by an otherwise sufficient claim or defense; or 
(3) a demand for judgment requesting relief not supported by the allegations of the complaint or 
cross-complaint. (CCP § 431.10(b).) 

 Civil Code section 3294 authorizes the recovery of punitive damages in non-contract cases 
"where the defendant has been guilty of oppression, fraud, or malice, express or implied …” “Malice” 
means conduct which is intended by the defendant to cause injury to the plaintiff or despicable 
conduct which is carried on by the defendant with a willful and conscious disregard of the rights or 
safety of others. “Oppression” means despicable conduct that subjects a person to cruel and unjust 
hardship in conscious disregard of that person's rights. Finally, “fraud” means an intentional 
misrepresentation, deceit, or concealment of a material fact known to the defendant with the 
intention on the party of the defendant of thereby depriving a person of property or legal rights or 
otherwise causing injury. (Civil Code §3294.) 
 
 Moreover, “[a]n employer shall not be liable for damages pursuant to subdivision (a), based 
upon acts of an employee of the employer, unless the employer had advance knowledge of the 
unfitness of the employee and employed him or her with a conscious disregard of the rights or safety 
of others or authorized or ratified the wrongful conduct for which the damages are awarded or was 
personally guilty of oppression, fraud, or malice. With respect to a corporate employer, the advance 
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knowledge and conscious disregard, authorization, ratification or act of oppression, fraud, or malice 
must be on the part of an officer, director, or managing agent of the corporation.” (Civil Code § 
3294(b).) 
 
Motion to Strike 
 
1. Punitive Damages – Individual Defendants 

 
 In the FAC, Plaintiffs allege the following facts which are incorporated into each cause of 
action: 

 
Defendants knowingly and negligently refused to remediate toxic mold in the Subject 
Property, Defendants refused to make necessary repairs to the Subject Property, Defendants 
refused to address severe leaks in the unit, Defendants failed to provide appliances that 
conformed with applicable law and were adequately maintained in working order, 
Defendants failed to provide plumbing that conformed with applicable law and adequately 
maintained in working order, Defendants failed to maintain the Subject Property in a clean 
and sanitary condition….Defendants’ said acts were “malicious” and “oppressive” as said acts 
were performed with reckless disregard of the probability that Plaintiffs would suffer 
emotional distress as a result of said acts as Defendants knew that they were exposing 
Plaintiffs to toxic mold in the Subject Property and Defendants intentionally refused to 
remediate toxic mold…even after Plaintiffs informed Defendants that the mold was causing 
their severe health problems and severe emotional distress and they had to seek medical 
treatment for exposure to mold and severe emotional distress….Defendants intentionally 
refused to remediate toxic mold in the Subject Property in reckless disregard of the 
probability that Plaintiffs would continue to suffer severe health problems and emotional 
distress as a result of the mold exposure. (FAC, ¶16 [emphasis added].) 
 

 Plaintiffs allege the existence of several defects including the presence of toxic mold of which 

“defendants” were aware, and failed and refused to remedy after Plaintiffs told them the mold was 

causing health problems. These allegations are sufficient to support a claim of entitlement to punitive 

damages. (See, e.g., Penner v. Falk (1984) 153 Cal.App.3d 858, 867 [a claim for punitive damages was 

properly stated in a landlord tenant action where there were “physical conditions of the premises 

which portend danger for the tenants...[and] respondents knew of those conditions..., had the power 

to make changes, but failed to take corrective and curative measures.”].)  

2. Punitive Damages – Entity Defendants 
 
 The motion to strike punitive damages allegations against the Entity Defendants is granted 
with leave to amend.  
 
 Plaintiffs failed to properly allege a claim for punitive damages against the Entity Defendants 
in accordance with Civil Code section 3294(b). “Managing agent" under Civil Code section 3294(b) 
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means “only those corporate employees who exercise substantial independent authority and 
judgment in their corporate decision making so that their decisions ultimately determine corporate 
policy.” (White v. Ultramar. Inc. (1999) 21 Cal.4th 563, 566-67.) Plaintiffs allege no facts whatever to 
support the assertion that Conway and Then are managing agents of the Entity Defendants, which 
renders their pleading defective.  
  
 Similarly, the FAC does not allege sufficient facts to support the assertion that the Entity 
Defendants ratified the Individual Defendants’ conduct. Plaintiffs suggest that someone within the 
Entity Defendants knew of the Individual Defendants’ conduct and ratified it by failing to terminate 
the Individual Defendants’ employment. Plaintiffs have not specified any such person in the FAC. 
 
 The Court finds that Plaintiffs fail to properly allege a claim for punitive damages against the 
Entity Defendants in accordance with Civil Code section 3294(b). Leave to amend is granted and if 
Plaintiffs are unable to amend within the time specified because they require discovery or otherwise, 
they may seek leave to amend at a later time. 
 
3. Prejudgment Interest 
 
 The motion to strike Plaintiffs’ request for prejudgment interest is denied. Defendants 

contend that prejudgment interest is not available in this personal injury matter. Civil Code section 

3287(a) allows for the recovery of prejudgment interest on an amount awarded as damages from the 

date the amount was due and owing and certain or capable of being made certain by calculation. 

Defendants reason that in personal injury actions this will never be the case as the damages will not 

resolved until a verdict or judgment. “[T]his action lies in tort and it the generally accepted view that 

[prejudgment] interest cannot be awarded on damages for personal injury.” (Curtis v. State of 

California ex rel. Dept. of Transportation (1982) 128 Cal.App.3d 668, 686.) 

 However, Civil Code section 3291 permits a plaintiff in a personal injury matter to claim 

interest on damages in the complaint. (Civ. Code § 3291.) That section allows for recovery of pre-

judgment interest in personal injury actions in situations where the plaintiff makes a CCP section 998 

offer which the defendant does not accept and the plaintiff obtains a more favorable judgment. The 

plaintiff may recover interest from the date of the offer. (Id.) Thus, Plaintiffs’ request for pre-

judgment interest is not improper. Defendants’ argument that Plaintiffs have yet to make a CCP 

section 998 offer has no relevance to this pleading motion. Defendants are free to argue that any pre-

interest judgment must be limited at the time Plaintiffs actually seeks such interest, for example, in 

the event they obtain a judgment. 

 Moreover, the request is proper even in the absence of Civil Code section 3291. Case law 

holds that even in an action seeking to recover damages for personal injuries “[d]amages determined 

by a verdict are made certain as of the date that the verdict is entered, so prejudgment interest 

begins to accrue on that date.” (Bullock v. Philip Morris USA, Inc. (2011) 198 Cal.App.4th 543, 574.) 

Thus, because Plaintiffs could theoretically obtain prejudgment interest on damages determined by a 

verdict from the date of the verdict through entry of judgment, the request in the prayer is not 
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improper as a matter of law.  

Order  
 The motion to strike is granted in part and denied in part. Plaintiffs shall have 20 days from 
the date of this order in which to file and serve a second amended complaint. As noted, if Plaintiffs 
are unable to amend within this time because they require discovery or otherwise, they may seek 
leave to amend at a later date. 
  
 

 

  

    

2. 9:01 AM CASE NUMBER:  MSC21-00435 
CASE NAME:  MAYO  VS.  HO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  COUNSEL FOR PLAINTIFFS  
*TENTATIVE RULING:* 
 
Denied. No proof of service. 
 
 

 

  
    

3. 9:01 AM CASE NUMBER:  MSC21-00435 
CASE NAME:  MAYO  VS.  HO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  COUNSEL FOR PLAINTIFFS  
*TENTATIVE RULING:* 
 
See Line 2. 
 
 

 

  
    

4. 9:01 AM CASE NUMBER:  MSC21-00435 
CASE NAME:  MAYO  VS.  HO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  COUNSEL FOR PLAINTIFFS 
*TENTATIVE RULING:* 
 
See Line 2. 
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5. 9:00 AM CASE NUMBER:  C22-01565 
CASE NAME:  ABERLE CONCRETE  VS.  TA BRENTWOOD 
MOTION TO COMPEL ARBITRATION AND FOR STAY  
FILED BY:  TA BRENTWOOD, LLC 
*TENTATIVE RULING:* 
 
Unopposed motion to compel plaintiff to arbitrate and to stay this action is granted.  An arbitration 
status review is set for July 20, 2023, at 8:30 a.m. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC18-00673 
CASE NAME:  MORALES-LAZO  VS.  MATHESON TRUCKING 
HEARING ON MOTION TO LIFT STAY  
FILED BY:  VIOLETA MORALES-LAZO 
*TENTATIVE RULING:* 
 
Unopposed motion to lift the bankruptcy stay is granted. The court vacates the bankruptcy review 
hearing and sets a case management conference for March 16, 2023, at 8:30 a.m. 

 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC18-01015 
CASE NAME:  APODACA  VS.   COUNTY OF CONTRA COSTA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  COUNSEL FOR PLAINTIFF 
*TENTATIVE RULING:* 
 
Denied without prejudice due a failure to provide notice of the hearing date. 
 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC18-01995 
CASE NAME:  N. ELCENKO  VS.   ELCENKO-HECIMOVICH 
MOTION TO CONFIRM ARBITRATION AWARD AND FOR ENTRY OF JUDGMENT  
FILED BY:  NOBLE O. ELCENKO 
*TENTATIVE RULING:* 
 
Motion granted.  Plaintiff shall submit an order after hearing and a separate judgment. 
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9. 9:00 AM CASE NUMBER:  MSC19-00771 
CASE NAME:  GREG HART  VS.  THOMAS MILWAY 
HEARING ON MOTION FOR PRELIMINRY INJUNCTION TO STOP TRESPASS  
FILED BY:  CHARLES WILCOXSON 
*TENTATIVE RULING:* 
 
Off calendar. Motion withdrawn by moving party.  

 

  
    

10. 9:00 AM CASE NUMBER:  MSC20-01755 
CASE NAME:  CHELSEA PACIFIC HOLDINGS  VS.  MATTE 
HEARING ON MOTION FOR ENTRY OF DEFAULT JUDGMENT AGAINST SAM LANDRUM  
FILED BY:  CHELSEA PACIFIC HOLDINGS, LP 
*TENTATIVE RULING:* 
 
Motion for default judgment against defendant Landrum is denied without prejudice. The other 
defendant, Darren Matte, has answered and not been dismissed. The court will not enter piecemeal 
judgments. At the time of Mr. Matte’s trial, plaintiff may seek to have judgment entered jointly 
against Mr. Landrum. 
 
 

 

  
    

11. 9:00 AM CASE NUMBER:  MSC21-00801 
CASE NAME:  ASPIRE FEDERAL CREDIT UNION  VS.  PREE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  ASPIRE FEDERAL CREDIT UNION 
*TENTATIVE RULING:* 
 
Motion granted without leave to amend. The court takes judicial notice of the RFA’s that have been 
deemed admitted. Judgment is granted in favor of plaintiff and against defendant in the principal 
amount of $30,576.67, with costs totaling $845, for a total judgment of $31,421.67. 
 

 

  
    

12. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ  VS.  KHAWAJA 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY: DOORDASH, INC. 
*TENTATIVE RULING:* 
 
The matter is continued to Department 57 at 9:00 a.m. on December 16, 2023. 
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13. 9:00 AM CASE NUMBER:  MSC21-01681 
CASE NAME:  JET AIRWAYS  VS.  WILLIAMS 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS  
FILED BY:  GUS WILLIAMS 
*TENTATIVE RULING:* 
 
Vacated by bankruptcy stay. 

 
 

  
    

14. 9:00 AM CASE NUMBER:  MSC21-02107 
CASE NAME:  BLACK DIAMOND  VS.  SAKELLARIOU 
PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY:  KOSTA SAKELLARIOU 
*TENTATIVE RULING:* 
 

The petition to confirm filed by defendants, Kosta and Kathryn Sakellariou, is granted. Any 
future hearing dates will be set in due course when the relevant motion is filed.  

Plaintiff, Black Diamond, filed this matter on October 5, 2021, to foreclose on a mechanic's 
lien. Parties stipulated to stay the case pending arbitration. Parties arbitrated their claims in April of 
this year before Peter A. Mankin. Mr. Mankin issued an interim award on June 1, 2022, but reserved 
any attorneys’ fees and costs for later determination. The arbitrator specifically declined to award 
interest on the contract amount at the time he made the initial award in June. (June 1, 2022 
Arbitration Award, 20:7-10, Attachment 8(c) to Petition to Confirm.) An award on fees and costs was 
issued on September 8, 2022. The arbitrator also declined to award any interest on the fee award. 
(Sept. 8, 2022 Order on Claimants’ Application for Award of Attorney’s on Fees and Costs, 12:24-27.) 

The final award, which included both the interim award and the award on fees and costs, was 
issued on September 10, 2022. The amount of the final award, including both the net damages and 
fees and costs, was $153,843.03. This is accurately stated in the petition at paragraph 8.  

Following the final award, the Sakellarious petitioned the Court to confirm the award and 
Black Diamond filed a response. 

A party to an arbitration in which an award has been made may petition the court to confirm 
the award. (Code Civ. Proc. § 1285.) A response may request the court to dismiss the petition or to 
confirm, correct or vacate the award. (Code Civ. Proc., § 1285.2.) 

Black Diamond’s response to the petition does not appear to contest the arbitration award. 
Instead, Black Diamond seeks to highlight the lack of any pre-judgment interest on the full amount of 
the award since the interest was specifically excluded by the Arbitrator’s Award as to fees and costs. 
This point of clarification is noted, and does not qualify as any of the six grounds specified for vacating 
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an arbitration award under Code of Civil Procedure section 1286.2. 

Judicial review of arbitration awards is limited. As stated in Moncharsh v. Heily & Blase (1992) 
3 Cal.4th 1, 11, “the general rule [is] that, with narrow exceptions, an arbitrator's decision cannot be 
reviewed for errors of fact or law. . . . [W]e recognize there is a risk that the arbitrator will make a 
mistake. That risk, however, is acceptable [because] . . . the parties have agreed to bear that risk in 
return for a quick, inexpensive, and conclusive resolution to their dispute. When parties opt for the 
forum of arbitration they agree to be bound by the decision of that forum knowing that arbitrators, 
like judges, are fallible.” 

With respect to prejudgment interest accrued on the final arbitration award, Civil Code 
§ 3287 provides that a party may recover prejudgment interest on an amount awarded when the 
damages are certain, or capable of being made certain by calculation, and the right to recover those 
damages is vested. (County of Solano v. Lionsgate Corp. (2005) 126 Cal.App.4th 741, 753.) In the 
context of arbitration, this means that the prevailing party is entitled to prejudgment interest as of 
the date of the final award to entry of judgment. (Pierotti v. Torian (2000) 81 Cal.App.4th 17, 27–28; 
Britz, Inc. v. Alfa-Laval Food & Dairy Co. (1995) 34 Cal.App.4th 1085, 1106. “Although the interest [is] 
pre-‘judicial judgment,’ it [is] post-‘contractual judgment.’” (Britz, Inc. v. Alfa-Laval Food & Dairy Co., 
supra, at p. 1107.) 

 Accordingly, defendants and petitioners here are entitled to prejudgment interest on the final 
amount ($153,843.03) from the date of the final arbitration award (September 10, 2022) until the 
date judgment is entered. 

 
 

  
    

15. 9:00 AM CASE NUMBER:  MSC21-02107 
CASE NAME:  BLACK DIAMOND  VS.  SAKELLARIOU 
HEARING ON MOTION TO LIFT STAY  
FILED BY:  KOSTA SAKELLARIOU 
*TENTATIVE RULING:* 
 
Granted.  Please see Line 14. 

 
 

  
    

16. 9:00 AM CASE NUMBER:  MSC22-00201 
CASE NAME:  WHICHER  VS.  SANCHEZ 
HEARING ON MOTION TO SET ASIDE DISMISSAL PURSUANT TO CCP 473  
FILED BY:  JESSICA ANNE WHICHER 
*TENTATIVE RULING:* 
 
Motion denied without prejudice. The proof of service is missing the actual first page and, while 
service is supposedly by email, the proof fails to include the email addresses served. 
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17.   9:00 AM CASE NUMBER:  N22-1901 
CASE NAME:   CALIM OF MARCKUS DE JESUS 
HEARING ON MINOR'S COMPROMISE  /  PETITION FOR APPROVAL OF COMPROMISE OF CLAIM  
FILED BY:  MARILOU DE JESUS 
*TENTATIVE RULING:* 
 
The minor’s compromise is granted. 

 

  
    

18. 9:00 AM CASE NUMBER:  MSC19-00771 
CASE NAME:  GREG HART  VS.  THOMAS MILWAY 
HEARING ON MOTION TO GRANT LEAVE TO FILE CROSS-COMPLAINT  
FILED BY:  CHARLES WILCOXSON 
*TENTATIVE RULING:* 
 

Cross-Defendants Charles and Sherry Wilcoxsons’ motion for leave to file a cross-complaint is 

granted.  

The Court is not inclined to continue the trial date in this case as the Wilcoxsons’ cross-

complaint raises the same issues that are already part of this case. That being said, the cross-

defendants named in the Wilcoxsons’ cross-complaint (Milway and Hansen, together “Milway”) must 

be given time to challenge that cross-complaint.  

In order to expedite any challenges to this cross-complaint, the parties are ordered to meet 

and confer regarding any challenges to the pleadings prior to the filing of the cross-complaint. The 

parties shall conduct a meet and confer pursuant to Code of Civil Procedure section 430.41 and/or 

435.5 no later than November 18, 2022. The Wilcoxsons may make changes to their cross-complaint 

based upon the meet and confer process and shall file and serve their cross-complaint no later than 

December 2, 2022. Any challenge to the pleadings must be filed no later than December 14, 2022.  

If Milway decide that they will not challenge the pleading, they shall notify the Wilcoxsons of 

that decision by November 14, 2022, and the Wilcoxsons shall file and serve the proposed cross-

complaint provided in their reply no later than November 22, 2022.   

Merits of the Motion  

The Wilcoxsons filed a motion for leave to file a permissive cross-complaint. They did not 

attach a proposed cross-complaint until the reply. In opposing this motion, Milway focused their 

briefing on the standard for seeking leave to file a permissive cross-complaint. Upon reviewing the 
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proposed cross-complaint, it is apparent to the Court that the Wilcoxsons’ cross-complaint is 

compulsory, not permissive.  

Compulsory claims include cause of action related to the original complaint, or here related to 

the Milway cross-complaint. A related cause of action means “a cause of action which arises out of 

the same transaction, occurrence, or series of transactions or occurrences as the cause of action 

which the plaintiff alleges in his complaint.” (Code Civil Procedure § 426.10 (c).)  

Here, the Wilcoxsons’ proposed cross-complaint includes claims for (1) declaratory relief as to 

the Milway’s request for quiet title of the 11-foot easement (the driveway connector), (2) a 

prescriptive easement over the driveway connector and (3) a claim called Boundary Determination & 

Ownership of Alwin Road, which relates to Milway’s request regarding the boundary lines of Alwin 

Road.  

Milway’s first amended cross-complaint includes claims against the Wilcoxsons for quiet title 

regarding the driveway connector. (FAXC ¶¶ 39-42.) The first amended cross-complaint also names 

the Wilcoxsons in a claim for declaratory relief regarding the 28-foot strip between the Hart’s 

property and the Milway property. (FAXC ¶29.)  

The Court finds that the proposed cross-complaint is a related to the claims in Milway’s cross-

complaint and therefore, is a compulsory cross-complaint. “A motion to file a cross-complaint at any 

time during the course of the action must be granted unless bad faith of the moving party is 

demonstrated where forfeiture would otherwise result. Factors such as oversight, inadvertence, 

neglect, mistake or other cause, are insufficient grounds to deny the motion unless accompanied by 

bad faith.” (Silver Orgs. v. Frank (1990) 217 Cal.App.3d 94, 98-99; Code of Civil Procedure §426.50.) 

Bad faith is “not simply bad judgment or negligence, but rather . . . the conscious doing of a wrong 

because of dishonest purpose or moral obliquity; . . . it contemplates a state of mind affirmatively 

operating with furtive design or ill will. [Citation.]” (Id. at p. 100.)   

In opposing this motion, Milway focused their briefing on the standard for a permissive cross-

complaint. Milway did not directly addressed the bad faith standard applicable to compulsory cross-

complaints, which is understandable given the moving papers filed by the Wilcoxsons. The Court’s 

review of the evidence here does not show that the Wilcoxsons acted in bad faith. If Milway has 

additional evidence or argument regarding bad faith, they may timely contest the Court’s tentative 

ruling and discuss these issues at the hearing.  

Milway’s requests for judicial notice are denied as unnecessary. These documents are already 

part of the Court’s file. 

 
 

 


